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January 15, 1982

TO: C - Mr. McFarlane

FROM: NEA - Nicholas A. Veliotes
L - James H. Michel

)
SUBJECT: Transfer of Israeil Radar Equipment Using U.S.
Components to Romania and Yugoslavia

SUMMARY

You have asked us to look into the legality of per-
mitting Israel to sell an airborne radar System (#EL/M-2021)
to Romania. This sale would be in response to a reguest

We have concluded that if no FMs, FMS!financiné, or MAP
was involved in the Israeli production of the radar, it

Israelis to sell the items to Romania ang Yugoslavia. This

would require the Department to waive certain provisions in
the Department's International Traffic in Arms Regulations.
Since it appears that U.s. corporations provided technical

data and licensing rights to the Israelis, their approval

would also appear to be required under the relevant licens-
ing agreements. :

DISCUSSION

The system (specifications attached) is manufactured by
Elta Electronics Industry Limited, Ashdod, 1Israel. Hughes
Aircraft and Litton Industries furnished components for the
System's transmitter. Hughes and Litton have also entered
into commercial manufacturing license agreements with Elta
which deal with radar eqguipment. It consequently appears
that the system is being produced under a U.S. license.
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Under the Department's’Internaticnal Traffic in Arms
Regulations (22 code of Federal Reculations, Subchapter M),
commercial agreements of this kind between foreign govern-
ments and U.S. corporations must be approved by the Depart-
ment of State. Such agreements must contain a clause
Stating that sales in Certain Communist countries (including
Romania but not Yugoslavia) are prohibited. Another clause
must state that any sales outside of the "sales territory"
specifically authorized in the agreement (usually a limited
list of countries) must receive the written approval of the
Department. Further, an existing Memorandum of Understand-
ing between the USG and Israel generally requires usg approval
for third country transfers of defense articles manufactured
in Israel under license from u.s. firms.

, Our regulations state that it is the policy of the U.S.
to deny all licenses and approvals for €xports to the cer-
tain enumerated Communist countries, including Romania (but
not Yugoslavia). However, the regulations authorize the
Director of the Office of Munitions Control +o waive this
Provision. The waiver authority has rarely been exercized;
we know of only two exXamples of it teing invoked during the
past decade (for Egypt and China). In practice, this auth-
ority has been exercized only upon the direction of the

Secretary, the Deputy Secretary, or the Under Secﬁgtary for
Security Assistance. ! )

If, as appears the case, Hughes or Litton granted the
Israeli government a "license" to produce the specific
articles that would be sent to Romania or Yugoslavia, the
approval of the U.S. corporation would also be required
under the relevant manufacturing license agreement. (The
sales territory in the LittonElta a¢greement consistsg only of
Israel.) The State Department's approval alone would not

approved by those firms.

Under the Arms Export Control Act (Section 3(d) (3)), we
are required to notify Congress about proposed transfers of
items originally éxported from the U.S. under State Depart-
ment export licenses if the value of the €Xport exceeds
Certain statutory amounts (i.e., $50 million of the types
of U.S.~-origin components here involved. 1If this thresholgd
were reached, we would have to inform Congress at least
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thirty days before the transfer was approved. However, it
does not appear that the dollar amount involved would
trigger the advance notification requirement in this case.

Finally, Elta Electronic Industry must request in
writing the authority to export the radar equipment con-
taining U.s. components or produced under license. This
request should specify:

=— the item it wishes to export;

== U.S. components and how they were obtained;

- whether'they were produced under a manufacturing
license agreement and whether the U.S. licensor
approves of the transfer;

== quantity;

-~ price;

—= country of déstination;

=~ end-use purpose. -

b4

¥ s
PM/MC would pProcess such a written request. “PM/MC has
Procedures for handling sensitive matters such as this
transfer in a highly compartmentalized fashion.

without our consent. There is always the possibility that
the Congress may conclude that such transfers should be
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It should be emphasized' that if any U.S. government
financing was involved in producing the Isrzeli articles
or if FMS or MaAP origin (i.e., grant U.S. Government
assistance) defense articles are involved, the transfer
could not be authorized to Romania under the Arms Export
Control Act at +his time. Transfers to Yugoslavia would
not be prohibited. TIFf a determination were made by the
Secretary or the Under Secretary for Security Assistance
that the proposed transfer would strencgthen the security
of the United States and promote world peéace, a transfer
to Romania could then be approved. In any event, &ny such
transfer to Romania or Yugoslavia would have to be
notified to the Congress, which coulgd disapprove of the
€Xports by concurrent resolution.

The Secretary has delegated most of his responsibili-
ties for commercial exports of defense articles to the Under
Secretary for Security Assistance. These functions are
exercised on a day-to-day basis by PM and pM/MC. These
offices have not reviewed' the ¢oriclusions stated in this
memorandum. ) .

. Apart from the legal constraints and procedures
discussed above, consideration might be civen to the
pPossible COCOM implications of the Proposed transaction.

As a matter of policy, we have sought the cooperation of
our allies in coordinating policies with respect to military
and strategic €Xports to the Soviet bloc. One policy

Drafted by: v
L/PM:ERCummings:NEA/IAI:TJMiller:jd
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